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are not restrained by the form of the agreement or by the terms used by 
the parties, or even by their manifest intent which shall be carried out 
only as far as it is right and reasonable. Davis v. U. S., 17 Ct. Ct., 201. 
It has been held that the use of the word "penalty" or "liquidated dam- 
ages" with the sum named is not conclusive on the point. Miller v. 
Elliott, 1 Ind., 484; Davies v. Freeman, 10 Mich., 188. It is the ten- 
dency and preference of the law, however, to regard a sum stated to be 
payable, if the contract is not fulfilled, as a penalty and not as liquidated 
damages. Wallis v. Carpenter, 13 Allen (Mass.), 19; Whitfield v. Levy, 
35 N. J. L., 149. And where the damages provided for in the agreement 
are disproportionate to the several covenants therein provided, in some 
cases being grossly excessive and in others entirely inadequate, they will 
be construed as a penalty rather than as liquidated. Clement v. Cash, 21 
N. Y., 253; Watts v. Sheppard, 2 Ala., 425. But if from the nature of 
the contract the damages cannot be calculated with any degree of cer- 
tainty the stipulated sum will be held to be liquidated damages, otherwise 
a penalty. Lynde v. Thompson, 2 Allen (Mass.), 456. 

Death — Evidence — Disappearance in Face of Fatal Danger. — In re 
Miller, 124 N. Y. Supp., 825.— Held, that though the unexplained disap- 
pearance of a man is not a sufficient foundation for the presumption of 
his death, yet where the testator in a stormy night attempted to reach a 
houseboat in which he lived and the evidence tended to show that he was 
drowned in the effort, and that his body was carried out to sea and he 
was never seen after such time, it justified a finding of death. 

The point was directly ruled in Davie v. Briggs, 97 U. S., 628, where 
a person when last heard from was faced with the same peril it was held 
that this circumstance may raise a presumption of death without regard 
to the duration of the absence. Rulings on the same line are found in 
Travellers' Insurance Co. v. Rosch, 23 Ohio, 491 ; Lancaster v. Washington 
Life Ins. Co., 62 Mo., 121. In re Buckham's Will, 5 N. Y. Supp., 565. 
But the mere absence pf a person from the commonwealth without being 
heard from for any period short of seven years is not sufficient to raise 
a presumption of death. State v. Henke, 58 Iowa, 457; Newman v. Jen- 
kins, 27 Mass., 515. In support of which it has been set down as a rule 
that where a person is once shown to have been living, there is a pre- 
sumption that he continues to live until the contrary is proved. Lane v. 
Fulke, 103 111., 58; Smith v. Knowlton, 11 N. H. 191; Emerson v. White, 
29 N. H., 482. However, the weight of authority is distinctly stated in the 
case of Eagle v. Emnett, 4 Bradf., 117, where it was held that "the fact 
of death may be found from absence of less than seven years coupled with 
other circumstances tending to show it." 

Eminent Domain — Public Service Corporation — Prior Public Use. 
— State ex rel Everett & Cherry Valley Traction Co. v. Superior Court 
of Kings County, 110 Pa. 428 (Wash.). — Held, that one public service 
corporation .may condemn and take a portion of the right of way or 
property of another when there is a necessity therefor, and when the 



